STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 15,565

)
Appeal of g

)
| NTRODUCTI ON

The petitioner appeals the decision by the Ofice of
Child Support (OCS) applying an incone tax refund
intercepted fromhis ex-wife toward his ANFC child support
debt rather than turning it over to him The issue is
whet her OCS' s action is in accord with the pertinent

regul ations. The following facts are not in dispute.

FI NDI NGS OF FACT

1. The petitioner and his mnor child have been on
and of f ANFC for the past three years. |In Decenber, 1997
during which tinme the petitioner was working, and not
receiving ANFC, the Fam |y Court entered an order
establishing a nmonthly child support anmpunt and creating a
"debt" payable by the petitioner's ex-wife to the Departnent
of Social Welfare (DSW of $1,370 for ANFC that had been
previously paid to the petitioner and his child.

2. Sonetinme in the ensuing nonths the petitioner
notified the Internal Revenue Service that his ex-w fe owed
hi m back child support, so that IRS would send to hi m any
tax refund that was due to her for the year 1997

3. In March, 1998, the petitioner lost his job and
reapplied for ANFC, which was granted as of April 1, 1998.
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4. When he applied, the petitioner did not tell DSW
that he was expecting to receive his ex-wife's tax refund.

5. About two weeks | ater, however, the petitioner
recalls calling DSWand inquiring if he could keep this tax
refund if it was sent to him The petitioner maintains that
he was advised that he could.*’

6. Unbeknownst to the petitioner, however, was that
his recei pt of ANFC neant that I RS would send to OCS any tax
refund for his ex-wife that was payable to the petitioner.

7. On April 29, 1998, OCS received the petitioner's
ex-wife's intercepted tax refund for 1997 in the anmount of
$1,215. Because the petitioner's outstandi ng ANFC debt set
by the Fam |y Court the previous Decenber (see supra)
exceeded this amount, OCS applied the entire tax refund to
this debt and did not turn any of this noney over to the
petitioner.

8. The petitioner concedes that when he applied for
ANFC he signed a statenent acknow edgi ng the |egal
requi renent that he assign to DSWall his rights to any and
all child support payable to him

9. The petitioner maintains, however, that if he knew
OCS woul d keep the incone tax refund once he was on ANFC he

woul d have hel d off applying for ANFC until after he had

I't is presuned that the petitioner was al so advi sed that
it would count as incone toward the cal cul ation of his ANFC
for the nonth in which it was received (although this fact is
not crucial).
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received the refund hinself.

10. The petitioner does not maintain, however, that
anyone from OCS or DSWm sl ed hi mor gave himany erroneous
information at the tinme he applied for ANFC. He al so
concedes that when he called DSWinquiring about the tax
refund and was not advised that it would be sent to CCS, he

had al ready been paid his ANFC for April.

ORDER
The decision by OCS is affirned.

REASONS
As a condition of ANFC eligibility an applicant nust

assign to DSWall rights to support that any househol d
menber m ght have. WA M > 2331.31, 33 V.S. A > 3902.

Federal and state regulations also provide that when a
responsi bl e parent owes an arrearage of child support the
agency nmay apply any anount received in excess of the
current nonth's obligation to any nonths of ANFC previously
paid for which the agency has not been reinbursed by the
responsi ble parent. 45 C.F.R > 302.51(b)(4) and WA M >
2331. 37.

In this case, there was an outstanding court order in
effect creating a debt to DSWfor ANFC previously paid to
the petitioner that was in excess of the amount of the tax

refund that was intercepted in April, 1998. Under the above
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provisions, it is clear that OCS was required to apply this
refund in its entirety to the petitioner's ex-wife's current
and past due obligation to DSW

The petitioner is correct that had he waited to apply
for ANFC until after the inconme tax refund was sent he could
have kept this noney hinself and then applied for ANFC.
However, the petitioner does not allege that anyone at DSW
or OCS gave himany msinformation in this regard. He
admts that these agencies did not know he was expecting
this refund when he applied for ANFC, and he admts that his
ANFC had al ready been paid for the nonth of April by the
time he informed DSWof the refund. Even though the
information he |ater received from DSWwas incorrect, other
than falsely raising his expectations, it did not result in
himtaking, or failing to take, any action to his detrinent.

| nasnmuch as the decision by OCS was in accord with the

above regul ations the Board is bound by lawto affirmit. 3
V.S. A > 3091(d) and Fair Hearing Rule No. 17.
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